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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

8§
8§

In re 8§ Chapter 11
8§

EXPRESS ENERGY SERVICES 8§

OPERATING, LP, etal., 8§ Case No. 09- ()
8§
8§

Debtors. 8§

§
8§ Joint Administration Requested

EMERGENCY APPLICATION PURSUANT TO 28 U.S.C. § 156(9
FOR AUTHORIZATION TO RETAIN THE GARDEN CITY
GROUP, INC. AS NOTICE, CLAIMS, AND BALLOTING AGENT

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE:

Express Energy Services Operating, LPES") and its affiliated debtors in the
above referenced chapter 11 cases, as debtorsehtatslin possession (collectively, the
“Debtors”), file this emergency application (th&fplication”) for authority to retain The
Garden City Group, Inc. GCG”) as the notice, claims, and balloting agent aspectfully
represent as follows:

l.
BACKGROUND

1. On the date hereof (th€bmmencement Dat¥), each of the Debtors

filed a voluntary petition for relief under chapter of title 11 of the United States Code (the

“Bankruptcy Code”). The Debtors’ chapter 11 cases have been culaget! for procedural

purposes only and are being jointly administeredgspant to Rule 1015(b) of the Federal

Rules of Bankruptcy Procedure (thgdnkruptcy Rules”). The Debtors are authorized to

1 A list of the Debtors in these chapter 11 casestiched hereto &xhibit A .
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continue to operate their businesses and managethperties as debtors in possession
pursuant to sections 1107(a) and 1108 of the Baé&yuCode.
2. Information regarding the Debtors’ business andhts/keading to the
Debtors’ bankruptcy filings can be found in the @eation of Darron Anderson in Support of
the Debtors’ Chapter 11 Petitions and First Dayibtat, filed contemporaneously herewith.
.

JURISDICTION

3. Pursuant to 28 U.S.C. 88 157 and 1334, the Couarjunesdiction to
consider and grant the relief requested hereiproseeding to consider and grant such relief
is a core proceeding pursuant to 28 U.S.C. § 15Afenue is proper before this Court

pursuant to 28 U.S.C. 88 1408 and 1409.

[l.
RELIEF REQUESTED

4, By this Application, the Debtors respectfully regygoursuant to 28
U.S.C. 8§ 156(c), entry of an order, substantiailyhie form attached hereto Bsghibit D,
appointing GCG as the official notice, claims, &adloting agent (Claims Agent’) in these
chapter 11 cases, nupmtuncto the Commencement Date and in accordance wittethes
and conditions of that certain Bankruptcy Admirasibn Agreement, dated August 3, 2009, a

copy of which is annexed heretoEshibit B (the ‘GCG Agreement). In support of this

Application, the Debtors rely upon the Declaratidrdeffrey S. Stein (theStein

Declaration”), a copy of which is attached heretoEagibit C.
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V.
BASIS FOR RELIEF

5. Section 156(c) of title 28 of the United States €aahich governs the
staffing and expenses of this Court, authorizeihwigrt to use facilities other than those of
the Office of the Clerk of the United States Barmtay Court for the Southern District of

Texas (the Clerk’s Office”) while administering these chapter 11 cases.ciipally, section

156(c) provides:
[a]ny court may utilize facilities or services,hat on or off the
court’'s premises, which pertain to the provision raftices,
dockets, calendars, and other administrative in&ion to
parties in cases filed under the provisions ottitll, United
States Code, where the costs of such facilitieseovices are

paid for out of the assets of the estates anda@reharged to the
United States.

The Debtors anticipate that there are potentiailbpisands of creditors and other parties in
interest in these chapter 11 cases. The distobuti notices and the processing of claims will
be unduly burdensome on the Clerk’s Office.

6. GCG is a nationally recognized specialist in chapiecase

administration and has served, or is currentlyiagpnas the Claims Agent in numerous

chapter 11 cases throughout the United Statesidimg) In re Motors Liquidation CpCase

No. 90-50026 (REG) and In re BearingPoint, Jiiéase No. 09-10691 (REG), which were

filed in the Southern District of New York; In raé&scent Resources, LI Case No. 09-

11507 (CAG), which was filed in the Western Didto€ Texas; In re The Oceanaire Texas

Restaurant Company, L,RCase No. 09-3462 (BJH) and In re Romacorp, Dase No. 05-

86818 (BJH), which were filed in the Northern Distiof Texas.
7. As set forth more fully in the Stein Declarati@CG is fully equipped

to handle the volume of mailing involved in progesending required legal notices,
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processing the claims of creditors and other isteceparties in these chapter 11 cases, and
providing expertise on the solicitation, ballotimgd tabulation of votes in connection with
confirming a plan of reorganization.

8. Accordingly, the Debtors submit that the retentdi&GCG as Claims
Agent promotes the efficient administration of énebapter 11 cases, relieves the Court and
the Clerk’s Office of administrative burdens, atigerefore, is in the best interests of the

Debtors, their estates, and all parties in interest

V.
PROPOSED SCOPE OF SERVICES

9. GCG, at the request of the Debtors, the Courth@Glerk’s Office,
may perform claims, noticing, balloting, and otkesks relating to the maintenance of the

official claims register (theClaims Reqister') in accordance with the terms and conditions

set forth in the GCG Agreement, including, withbmoritation:

(@) notifying creditors of the setting of the firmeeting of creditors
pursuant to section 341(a) of the Bankruptcy Code;

(b) assisting with and maintaining an official gopf the Debtors’
schedules of assets and liabilities and statemeinfgancial affairs
(collectively, the Schedule¥), listing the Debtors’ known creditors
and the amounts owed thereto;

(© notifying all potential creditors of the ex@sce and amount of their
respective claims as set forth in the Schedules;

(d) furnishing a form for the filing of proofs ofaim, after approval of such
notice and form by this Court;

(e) docketing all proofs of claim received,;

() specifying in the Claims Register the folloginnformation for each
claim docketed: (i) the claim number assigned, ttig date received,
(iif) the name and address of the claimant and &agfeapplicable, who
filed the claim, and (iv) the classification of tlet&aim (e.g, secured,
unsecured, priority, etc.);

(9) recording all transfers of claims and provgliany notices of such
transfers required by Bankruptcy Rule 3001;
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(h) making changes in the Claims Register pursteaatCourt order;

0] maintaining the official mailing list for eachBebtor of all entities that
have filed a proof of claim, which list shall beaglable upon request by
a party in interest or the Clerk’s Office; and

()] assisting with, among other things, the stditton and the calculation of
votes and the distribution as required in furtheeaaf confirmation of
plan(s) of reorganization.

VI.
TERMS OF RETENTION

10.  The Debtors propose to retain GO6 the terms and conditions set
forth in the GCG Agreement attachedeaghibit B to this Application. The Debtors propose
that the cost of GCG's services be paid from thbtD®’ estates as provided by 28 U.S.C.

§ 156(c) and section 503(b)(1)(A) of the BankrupBmde. The Debtors believe that the
proposed rates to be charged by GCG are reasomaipiepriate, and competitive for services
of this nature and GCG'’s prior bankruptcy expertiBeior to the Commencement Date, the
Debtors paid GCG retainers totaling $40,000 inabgregate.

11. In an effort to reduce the administrative expemskged to GCG’s
retention, the Debtors request authority to pay GQ@disputed fees and expenses as an
administrative expense of the Debtors’ estateberotrdinary course of business, without the
filing of formal fee applications in accordance lwihe provisions of the GCG Agreement and
without prejudice to the Debtors’ right to dispaiey invoices or charges.

12.  Inthe event that GCG’s services are terminated>®@@l continue to
perform its duties until a complete transition o€ls duties to the Clerk’s Office or any
successor claims/noticing agent.

13. Inthe event GCG is unable to provide the servistut in the GCG

Agreement or any order approving this ApplicatiG@GG will immediately notify the Clerk’s
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Office and Debtors’ counsel and cause to haverajiral proofs of claim and computer
information turned over to another claims agenhwhie advice and consent of the Clerk’s
Office and Debtors’ counsel.

VII.
GCG'S DISINTERESTEDNESS

14. To the best of the Debtors’ knowledge, informatiand belief, and
except as disclosed in the Stein Declaration, G@&rapresented that it neither holds nor
represents any interest adverse to the Debtoessin connection with any matter on which
it would be employed and that it is a “disinteregperson,” as defined in section 101(14) of
the Bankruptcy Code, as modified by section 110@{lbhe Bankruptcy Code. GCG will
supplement its disclosure to the Court if any factsircumstances are discovered that would

require disclosure. There are no outstanding pitepeamounts owed to GCG.

VIII.
NOTICE

15. The Debtors have served notice of this Applicabar(i) the Office of
the United States Trustee for the Southern Distfidiexas; (ii) Credit Suisse, as
administrative agent for (a) the Debtors’ prepetitsecured lenders under the Credit
Agreement dated as of July 11, 2008, as amendddpathe Swap Agreement dated as of
July 11, 2008; (iii) Akin Gump Strauss Hauer & FeldP (Attn: J. Michael Chambers and
Charles R. Gibbs), attorneys for Credit Suissg;tfie Debtors’ 20 largest unsecured creditors
(on a consolidated basis); and (v) all applicalmeegnment agencies, to the extent required by
the Bankruptcy Rules or the Bankruptcy Local Ritegshe Southern District of Texas. The

Debtors submit that no other or further notice neegrovided.
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WHEREFORE the Debtors respectfully request thatibert grant the relief
requested herein and such other and further r&diéf deems just and proper.

Dated: October 27, 2009
Houston, Texas

/s/_Darron Anderson
Name: Darron Anderson
Title: Chief Executive Office
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EXHIBIT A

LIST OF DEBTORS

s Faderal Tax | No
Express Energy Services Operating, LP 7644
Express Energy Services (2008) LLC 3087
Express Energy Services Holding, LP 7122
Express Energy Services GP, LLC 7083
Express Energy Services CT, LP 8432
Express Energy Services Ark, LP 5287
Express Energy Services P&A, LP 8402
Express Energy Services WL, LP 2834
Express — Byrd R&S GP, LLC 7556
Express — Byrd R&S Qilfield Services, L.P. 7580
Express —- MBCC GP, LLC 0760
Express — MBCC, Ltd. 0802
Express — Mike Byrd Casing Crews GP, LLC 0852
Express — Mike Byrd Casing Crews, Ltd. 0938
Express — R&S Tong Services GP, LLC 2230
Express — R&S Tong Services, Ltd. 7465
Express — BAH Leasing GP, LLC 0510
Express — BAH Leasing, Ltd. 0708
D&D Tongs GP, LLC 6566
D&D Tongs, L.P. 6586
Express — North Trail Oilfield Service, GP, LLC 7506
Express — North Trail Oilfield Service, Ltd. 7526
Express — Ace Rat Hole Service GP, LLC 6617
Express — Ace Rat Hole Service, Ltd. 6632
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thirty (30) days of its receipt of each such bill in the ordinary course of business (subject to Bankruptey
Court approval it the event of an unresolved dispute). Unless otherwise agreed to in writing, the fees for
print notice and media publication (including commissions) as well as certain expenses such as postage
must be paid at least three (3) business days in advance of those fees and expenses being incwrred. Each
of the Clients is jointly and severally liable for the Company’s fees and expenses.

3. Term and Termination,

31 Term. The term of this Agreement shall commence on the date hereof and shall
continue until performance in full of the Services, unless earlier terminated as set forth herein,

32 Termination.

(@) In the event of any material breach of this Agreement by either party
hereto, either party may apply to the Bankruptcy Court for an order allowing termination of the
Agreement. Grounds for termination include: (i} failure to cure a material breach within thirty (30) days
after receipt of the notice by the non-breaching party or (ii) in the case of any breach which requires more
than thirty (30) days to effect a cure, failure fo commence and continue in good faith efforts to cure such
breach, provided that such cure shall be effected no later than ninety (90) days after receipt of such notice
of such breach. Waiver of any such default or material breach by either party hereto shall not be construed
as limiting any right of termination for a subsequent default or material breach.

(b)  The Company shall be entitled to an administrative claim for all fees and
expenses outstanding at the time of termination (subject to Bankruptcy Court approval in the event of an
unresolved dispute}.

4, Independent Contractor. It is understood and agreed that the Company, through itself or
any of its agents, shall perform the Services as an independent contractor, Neither the Company nor any
of its employees shall be deemed to be an employee of the Clients. Neither the Company nor any of its
employees shall be entitled to any benefits provided by the Clients to their employees, and the Clients
will make no deductions from any of the payments due to the Company hereunder for state or federal tax
purposes, The Company agrees that the Company shall be responsible for any and all taxes and other
payments due on payments received hereunder by the Company from the Clients. Nothing in this

Agreement requires the Clients to use the Company for any future work relating to the Services, and, in

the event the Clients decide to use another party for such future work, the Company agrees to cooperate
fully with the Clients to ensure a smooth transition to the new party,

3. Accuracy of Client Supplied Infortmation. The Clients are responsible for the accuracy
of all programs, data and other information it submits to the Company (including all information for
schedule and statement preparation) and for the output of such information. The Company may undertake
to place that data and information into certain systems and programs, including in connection with the
generation of Schedules of Assets and Liabilities (“Schedules™) and Statements of Financial Affairs
(“Statements™). The Company does not verify information provided by the Clients and, with respect to
Schedules and Statements preparation, all decisions are at the sole discretion and direction of ihe Clients.
All Schedules and Statements filed on behalf of, or by, the Clients are reviewed and ultimately approved
by the Clients, and the Company bears no responsibility for the accuracy or contents therein.

6. Confidential Information.

6.1 Confidentiality. In connection with this Agreement, each of the Clients and the
Company (as the case may be, the “Disclosing Party”) may disclose to the Company or the Clients (as the
case may be, the “Receiving Party”) cerfain information {a) that is marked or otherwise identified in

2
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writing as confidential or proprietary information of the Disclosing Party (“Confidential Information”
prior to or upon receipt by the Receiving Party; or (b) which the Receiving Party reasonably should
recognize from the circumstances surrounding the disclosure to be Confidential Information. The
Receiving Party (x) shall hold all Confidential Information in confidence and will use such information
only for the purposes of fulfilling the Receiving Party’s obligations hereunder and for no other purpose,
and (y) shall not disclose, provide, disseminate or otherwise make available any Confidential Information
to any third party other than for the purposes of fulfilling the Receiving Party’s obligations hereunder, in
either case without the express prior written permission of the Disclosing Party, Notwithstanding the
foregoing, the Receiving Party may disclose Confidential Information pursvant to a validly issued
subpoena or order of a court of competent jurisdiction.

6.2  Protection of Intellectual Property. The Clients acknowledge that the Company’s
intellectual property, including, without limitation, the Company’s inventions (whether ot not patentable),
processes, trade secrets and know how are of ultimate importance to the Company. Accordingly, the
Clients agree to use their best efforts to protect such intellectual property, and shall not, either during the
term of this Agreement or subsequent fo its termination, utilize, reveal or disclose any of such intellectval
property. The Clients understand that the software programs and other materials furnished by the
Company pursuant to this Agreement and/or developed during the course of this Agreement by the
Company are the sole property of the Company. The term “program” shall include, without limitation,
data processing programs, check printing programs, specifications, applications, routines, sub-routines,
procedural manuals, and documentation. The Clients further agtee that any ideas, concepts, know-how or
techniques relating to the claims management software used or developed by the Company during the
course of this Agreement shall be the exclusive property of the Company.

6.3 Scope. The foregoing obligations in Sections 6.1 and 6.2 shall not apply to (a)
information that is or becomes generally known or available by publication, commercial use or otherwise
through no fault of the Receiving Party; (b) information that is known by the Receiving Party prior (o the
time of disclosure by the Disclosing Party to the Receiving Party; (c) information that is obtained from a
third party who, to the Receiving Party’s knowledge, has the right to make such disclosure without
restriction; (d) any disclosure required by applicable law; or (e) information that is released for
publication by the Disclosing Party in writing. The obligations set forth under Sections 6.1 and 6.2 shall
survive the termination of this Agreement,

7. Limitation on Damages. The Company shall be without liability to the Clients with
respect to anything done or omitied to be dons, in accordance with the terms of this Agreement or
instructions properly received pursuant hereto, if done in good faith and without negligence or willful or
wanton misconduct. In no event shall liability to the Clients for any claims, losses, costs, fines, penalties
or damages, including court costs and reasonable attorneys’ fees (collectively, “Losses™), whether direct
or indirect, arising out of or in connection with or related io this Agreement, exceed the total amount
billed or billable to the Clients for the portion of the particular work which gave rise to the Losses. Under
no circumstances will the Clients or the Company be liable fo each other for any special, consequential or
incidental damages incurred by the Clients or the Company relating to this Agreement or the performance
of Services hereunder, regardless of whether either party’s claim is for breach of warranty, contract, tort
(including negligence), strict liability or otherwise.

8. Indemnification. Clients, jointly and severally, hereby indemnify and hold harmless the
Company and its directors, officers, employees, affiliates and agents against any Losses incurred by the
Company arising out of or in connection with or related to (a) any gross negligence or willful misconduct
by Clients, their employees, agents ot representatives, or any misrepresentations made by such persons to
third parties in connection with the Company’s acts or omissions in connection with its rendition of the
Services; (b) any breach of this Agreement by any of the Clients; or (¢) any erroneous instructions or
information provided to the Company by any of the Clients for use in providing the Services.
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