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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

8§
8§

In re 8§ Chapter 11
8§

EXPRESS ENERGY SERVICES 8§

OPERATING, LP, etal., 8 Case No. 09- ()
8§
8§

Debtors. 8§

8§
8§ Joint Administration Requested

DEBTORS’ EMERGENCY MOTION FOR AN ORDER (I) AUTHORIZ ING
THE DEBTORS’ INTERIM AND FINAL USE OF CASH COLLATER AL; (I1)
GRANTING ADEQUATE PROTECTION; AND (Ill) SCHEDULING A FINAL

HEARING REGARDING USE OF CASH COLLATERAL

TO THE HONORABLE UNITED STATES BANKRUPTCY JUDGE:

Express Energy Services Operating, LBPES Operating’) and its affiliated

debtors in the above referenced chapter 11 caseeldors and debtors in possession
(collectively, the Debtors’),* file this motion (the Motion”) and respectfully represent as
follows:

BACKGROUND

1. On the date hereof (th€bmmencement Dat8), each of the Debtors

filed a voluntary petition for relief under chapter of title 11 of the United States Code (the

“Bankruptcy Code”). The Debtors are authorized to operate thesifesses and manage their

properties as debtors in possession pursuant tieised 107(a) and 1108 of the Bankruptcy

Code. Contemporaneously herewith, the Debtord &lenotion seeking joint administration of

! A list of the Debtors in these chapter 11 casedtached hereto &hibit A .
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their chapter 11 cases pursuant to Rule 1015(th)eoFederal Rules of Bankruptcy Procedure

(the “Bankruptcy Rules”).

2. Information regarding the Debtors’ business andes/kading to the
Debtors’ bankruptcy filings can be found in the @eation of Darron Anderson in Support of
the Debtors’ Chapter 11 Petition and First-Day Mos, filed contemporaneously herewith.
.

RELIEF REQUESTED

3. By this Motion, the Debtors request (i) interim laurtity to use Cash
Collateral of the Prepetition Secured Lenders (elsfimed below) in accordance with the terms
and conditions set forth herein and in accordanite thve proposed interim budgetrterim

Budget’) and interim order (fhterim Order "), copies of which are attached heretd&asibits

B andC, respectively; (ii) authority to use Cash Collatemn a final basis in accordance with a
proposed final budget and final ordw(iji) authorization to grant adequate protectioritte
Prepetition Secured Lenders in the Prepetitiona@aial (defined below) pursuant to sections
361 and 363(c) of the Bankruptcy Code; and (ivpalthearing (the Einal Hearing”) regarding
the use of Cash Collateral.

THE DEBTORS' PREPETITION SECURED OBLIGATIONS AND CA SH COLLATERAL

A. 2008 Credit Agreement

4, Prior to the Commencement Date, EES Operating, dSspEnergy
Services Holding, LP EES Holding"), Express Energy Services GP, LLEES GP), and

Express Energy Services (2008) LLC, the lendingigmthereto (thePrepetition Secured

2 The Debtors are continuing to finalize their pysed final budget and final order. The Debtord filé

and serve their proposed final budget and finakpnto later than five (5) business days prior te tiearing
scheduled by the Court on the final use of Casltatawhl.
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Lenders’), and Credit Suisse, as administrative agentctidteral agent (thePrepetition
Agent’) entered into a certain Credit Agreement, datedfaJuly 11, 2008 (the2008 Credit
Agreement).

5. The 2008 Credit Agreement established a $347.%amitredit facility
consisting of (i) a $325 million Prepetition Sealfast lien term loan; and (ii) a $22.5 million

revolving credit facility (the 2008 Revolver Loar). The 2008 Revolver Loan contained

sublimits providing for (a) swingline loans in aggeegate principal amount not to exceed $5
million and (b) letters of credit in an aggregated amount not to exceed $10 million.

B. Swap Agreement and Guarantee & Security Agreemén

6. To achieve a balance between fixed and variabéedaibt, EES Operating
and Credit Suisse International entered into a Sigrpement, dated as of July 15, 2008 (the

“Swap Agreement). Each of the Debtors, as guarantors, and tepdition Agent also entered

into a Guarantee & Security Agreement, dated aslyf11, 2008 (theGuarantee & Security

Agreement). Pursuant to the Guarantee & Security AgreemeaS GP, EES Holding, and
certain Debtor subsidiaries (a) guaranteed EESdpgis payment obligations under the 2008
Credit Agreement and the Swap Agreement and (lmgalath EES Operating, granted the
Prepetition Agent first priority liens on all (iteounts; (ii) chattel paper; (iii) deposit accoynts
(iv) documents; (v) fixtures; (vi) general intanigib; (vii) goods; (viii) instruments; (ix)
investment property; (x) letter-of-credit rightgj)(money; (xii) books and records; and (xiii)
proceeds.

7. In accordance with the Guarantee & Security AgredgnteES Operating,
Express Energy Services CT, LP, Express EnergyiGsnArk, LP, and Express Energy

Services P&A, LP, the Prepetition Agent, and CdaStanmerce Bank in Houma, Louisiana
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entered into a Deposit Account Control Agreemeated as of July 11, 2008, pursuant to which
EES Operating granted the Prepetition Agent a ggdaterest in certain specified bank
accounts and all funds or deposits held thereorexdited thereto. In addition, in December

2008, EES Operating opened two bank accounts JiA®Ibrgan Accounts’) with JPMorgan

Chase Bank, N.A. in Houston, TexagfPMorgan”) to handle its primary cash management
operations, including collections from customerd disbursements to vendors and other payees.
EES Operating continued to maintain day-to-daywisdment activities, including payroll and
payments to vendors and other payees, with Co@staimerce Bank. To comply with the terms
of the Guarantee & Security Agreement, EES OpagaflRMorgan, and the Prepetition Agent
entered into a certain Blocked Account Control A&gnent dated as of May 19, 2009, pursuant

to which EES Operating granted the Prepetition Agesecurity interest in the JPMorgan
Accounts and all checks or other items depositeh fime to time in the JPMorgan Accounts.

C. The Prepetition Secured Obligations, Prepetition Léns, and Cash Collateral

8. The Prepetition Agent and the Prepetition Secumtters assert that, as
of the Commencement Date, the Debtors are indebtdok Prepetition Secured Lenders in an
amount not less than $326.2 million, which amoeptresents the principal amount of loans
made pursuant to the 2008 Credit Agreement, plosiad and unpaid interest and costs and
expenses including, without limitation, attornefges, agent’s fees, other professional fees and
disbursements and other obligations under the Zh@8it Agreement (collectively, the

“Prepetition Secured Obligations$).

9. The Prepetition Agent and the Prepetition Secursaters further assert
that the Prepetition Secured Obligations are seldoydirst-priority, valid, binding, perfected

and enforceable liens and security interests (@repetition Liens”) granted by the Debtors to

the Prepetition Agent, for the benefit of the Ptéjma Secured Lenders, under the 2008 Credit
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Agreement, the Guarantee & Security Agreement,ainer documents executed in connection
therewith, including, but not limited to, any nqtéster of credit documents, security interests,
mortgages, guarantees, or other agreements aunmesiits, (collectively, thePrepetition

Indebtedness Document$ upon and in all of the material assets and priypaf the Debtors

whether then owned or thereafter acquired or ayjaand all proceeds and products thereof, and
all of the equity interests and all related rightth respect to the Debtors (collectively, the

“Prepetition Collateral”). The Debtors further stipulate and acknowletig# the Prepetition

Secured Obligations are secured by the Prepetiienms upon the Prepetition Collateral.

10. The Prepetition Agent and the Prepetition Lendghgr assert that all of
the cash of the Debtors in existence on the Comemeant Date, and that is acquired by the
Debtors thereafter from the Debtors’ operationsistitutes cash collateral (th€E&sh
Collateral™) within the meaning of section 363(a) of the Bankcy Code for the benefit of the
Prepetition Agent and the Prepetition Secured Lend€&he Debtors stipulate and acknowledge
that all of the cash of the Debtors in existencéhenCommencement Date, and that is acquired
by the Debtors thereafter from the Debtors’ operetj constitutes Cash Collateral for the benefit
of the Prepetition Agent and the Prepetition Setluenders.

V.

BASIS FOR RELIEF REQUESTED

A. The Debtors Require the Use of Cash Collateral

11. To ensure sufficient liquidity to satisfy their ga@al, administrative, and
operational expenses during the pendency of themeter 11 cases, prior to the Commencement
Date, the Debtors secured a commitment from ceRegpetition Secured Lenders to provide up
to $20 million in postpetition financing. The sfacterms of the proposed $20 million

posptetition financing will be provided in a segarmotion. At this time, however, the Debtors,
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have an immediate need to use Cash Collateralidimg cash proceeds, to continue the
operation of their businesses. Without such futigsDebtors will not be able to pay costs and
expenses, including, but not limited to, wagesarsas, rent, professional fees, or general and
administrative operating expenses that arise iratiministration of these chapter 11 cases and in
the ordinary course of the Debtors’ businessesrdfhre, the Debtors request interim
authorization to use Cash Collateral as set fortthe Interim Budget until a final order granting
further use of Cash Collateral may be entered. Odilators’ inability to timely pay the costs and
expenses set forth herein will result in immedaatd irreparable harm to their estates.

12.  The Interim Budget itemizes the sources and useasif and provides a
projection of cash receipts and expenditures. Ifitexim Budget includes a list of business
expenses that are reasonable and necessary amaustabe paid in order to continue the
Debtors’ businesses until such time as a finalihngain the Motion can be held. The Debtors
propose that any amounts listed in the Interim Radgat are unused in any week may be
carried over and used by the Debtors in any sulesgqueek, on a line-item basis. The Debtors
also request that there shall be a permitted 15%an@e for any amounts listed in the Interim
Budget for a particular line item.

B. The Use of Cash Collateral Should Be Authorized

13.  Pursuant to section 363(c)(2) of the Bankruptcy & @ddebtor may use
cash collateral if “(a) each entity that has aernast in such cash collateral consents; or (b) the
court, after notice and a hearing, authorizes sisehin accordance with the provisions of this
section.” 11 U.S.C. § 363(c)(2).

14. By obtaining approval to use Cash Collateral, tledtidrs may continue to

operate their businesses and maintain and enhhacalue of the Prepetition Collateral. See
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e.g, In re Energy Partners, Ltd109 B.R, 211, 235-36 (Bankr. S.D. Tex. 2009) ifmpthat a

court may approve the use of cash collateral fethe adequate protection for the entities that

have an interest in the cash collateral); In reeR®aks Ltd. P’shipl66 B.R. 94 (E.D. Mich.

1994); In re THB. Corp 85 B.R. 192, 195 (Bankr. D. Mass. 1988) (“Theatn of cash

collateral will likely remain at an approximate eMevel over a sustained period, with new
proceeds replacing old. The constant nature sfdtieam gives the [Banks] protection for

[their] cash collateral.”); In re Constable PlazssAcs., L.R.125 B.R. 98, 105 (Bankr. S.D.N.Y.

1991) (debtor entitled to use cash collateral terafe and maintain office building, thereby
protecting secured lender’s collateral). As nabdve, the Prepetition Secured Lenders have
agreed to the Debtors’ use of Cash Collateral aoatance with the Interim Budget and the
terms of the Interim Order. Moreover, as discussadw, the Prepetition Secured Lenders will
be adequately protected pursuant to the termogatifi the Interim Order and outlined in this
Motion. Accordingly, the Debtors have satisfied tkequirements under section 363(c)(2) and
the use of the Cash Collateral should be approved.

C. Adequate Protection to the Prepetition Securetdenders

15. The Debtors propose to adequately protect the BtiepeSecured
Lenders’ interest in the Prepetition Collateralamgount of any diminution in value, including,
but not limited to, arising out of the automatiaysor the Debtors’ use, sale, lease, depreciation,

depletion, or disposition of the Prepetition Cadlall (each aDiminution in Value”). As

adequate protection to the Prepetition Secured émsrfdr the aggregate Diminution in Value,
the Debtors propose to grant the Prepetition Sddueeders (effective upon the
Commencement Date and without the necessity oéxbeution or filing by the Debtors or
Prepetition Secured Lenders of mortgages, secagitgements, pledge agreements, financing

statement, or otherwise), the following:
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a. Adequate Protection Liens To the extent of any Diminution of Value, the
Prepetition Secured Lenders shall have valid andfeged additional and
replacement security interests in, and liens uploa ‘Adequate Protection Liens),
all of the Debtors’ right, title and interest i, and under (a) all assets in which the
respective Prepetition Secured Lenders held valikyfected liens as of the
Commencement Date; (b) all of the Debtors’ now aidvard after-acquired real and
personal property, assets and rights, of any kindnature, wherever located,
including, without limitation, contracts, propertyplant, equipment, general
intangibles, documents, instruments, interests easéholds, patents, copyrights,
trademarks, trade names, and all other intellecialperty, capital stock of
subsidiaries, cash, and cash collateral of the @skivhether maintained with the
Prepetition Secured Lenders or other financialitutsdns), any investment of such
cash and cash collateral, inventory, accounts vab&, any cause of action
(excluding avoidance or other actions arising uncleapter 5 of the Bankruptcy
Code), and the proceeds thereof (whether recovbyegudgment, settlement or
otherwise), any right to payment whether arisintpteor after the Commencement
Date, and the proceeds, products, rents and poffahl of the foregoing.

b. Superpriority Claims. To the extent of any Diminution of Value, theepetition
Secured Lenders shall have an allowed superpriadtyinistrative expense claim as
provided and to the full extent allowed by BankanyptCode sections 503(b) and
507(b) and otherwise (th&uperpriority Claims™”).

. The Superpriority Claims shall, subject to the @®ut® be allowed
claims against each Debtor (jointly and severalith priority over any
and all administrative expenses and all other daagainst the Debtors,
now existing or hereafter arising, of any kind, vgoever, including
without limitation, all other administrative exp&ssof the kind specified
in Bankruptcy Code sections 503(b) and 507(b),amet any and all other
administrative expenses or other claims arisingeuahy provision of the
Bankruptcy Code, including, without limitation, Banptcy Code sections
105, 326, 328, 330, 331, 503(b), 507(a), 507(b)11k4, whether or not
such expenses or claims may become secured bymand lien or other
non-consensual lien, levy, or attachment.

. The Superpriority Claims shall be payable from &ade recourse to all
pre- and post-petition property of the Debtors hédthan the Carve-Out,
no cost or expense of administration under Banksuiode sections 105,

3 The term Carve-Out” shall mean (i) quarterly fees required to be gaidsuant to 28 U.S.C. § 1930(a)(6)

and any fees payable to the Clerk of the Court;(@n¢g) the unpaid fees and expenses of the peid@als engaged
by the Debtors or any statutory committee, if appa, as set forth in the Interim Budget, prioatdermination
Event (as defined in the Interim Order) (as accraad regardless of whether approved and unpaidendipg
approval by the Court), and (b) after a Terminatibrent, the payment of fees and expenses of thiegzionals
engaged by the Debtors or any statutory commiitegpointed (as accrued and regardless of whetheroved and
unpaid or pending approval by the Court) that dtienately allowed by the Court pursuant to sectB80 of the
Bankruptcy Code, in an aggregate amount not toezk&2.5 million.

US_ACTIVE:\43081622\04\43081622_4.DOC\60851.0033 8



Case 09-38044 Document 8 Filed in TXSB on 10/27/09 Page 9 of 13

503, or 507 or otherwise, including any such castexpense resulting
from or arising after the conversion of any of thesases under
Bankruptcy Code section 1112, shall be senior t@ani passuwith, the
Superpriority Claims granted hereunder.

C. Prepetition Agent’s Professional Fees and ExpensesAs additional adequate
protection, the Debtors are authorized and direatgthin twenty (20) days of
submission of invoices therefore (which invoicesalstbe delivered to the
Debtors, the United States Trustee, and any stgtwommittee, which shall
contain a summary description of services rendered listing of hours and
services by each professional for the time periodeced thereby), to pay all
reasonable fees and expenses for Akin Gump Stidaiser & Feld LLP, counsel
for the Prepetition Agent, and any other professi®metained by the Prepetition
Agent, in each case, in connection with matteratirey to the subject of these
chapter 11 cases. None of the fees or expensablpgyursuant to this paragraph
shall be subject to separate approval by this Qburttthis Court shall resolve any
dispute as to the reasonableness of any such eesx@penses), and no recipient
of any such payment shall be required to file artgrim or final fee application
with respect thereto. Nothing contained in thistigio or the Interim Order shall
be deemed to be a waiver by any party in interésh® right to object to the
reasonableness of any such fees and expenses.

d. Filing Proof of Claim. The Interim Order shall constitute evidence ofdhleged
amount and nature of each of the Prepetition Sdcuemders’ claims in these
cases, and the Prepetition Secured Lenders mayshalt not be obliged to,
amend, or supplement this proof by filing a prob€laim in these cases.

16. The Debtors will also provide the Prepetition Agantl the Prepetition
Secured Lenders with ample information relatingrgected revenues and expenses, actual
revenue and expenses, and variances from thermBadget, as well as reasonable access to,
among other things, the Debtors’ management, b@sigrecords. This information will enable
the Prepetition Secured Lenders to monitor theéarasts in the Prepetition Collateral and Cash
Collateral. Reporting of financial informationatso a sufficient form of adequate protection.

See e.q, Mutual Benefit Life Ins. Co. v. Stanley Station Ass., L.P. (In re Stanley Station

Assocs., L.P,)140 B.R. 806,809 (D. Kan. 1992) (“In additiore Welieve the request of MBL

for ‘timely filing of proper monthly operating regs . . .’ falls within the ambit of adequate
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protection . . . .”); Sumitomo Trust & Banking Go.Holly’'s, Inc. (In re Holly’s, Inc.) 140 B.R.

643, 706 (Bankr. W.D. Mich. 1992) (reports requiestpart of adequate protection).

D. The Proposed Adequate Protection Should Be Authiaed

17.  Section 363(e) of the Bankruptcy Code provides, thoatt request of an
entity that has an interest in property usedor.proposed to be used by a debtor in possession,
the court . . . shall prohibit or condition sucleus . as is necessary to provide adequate
protection of such interest.” 11 U.S.C. 8§ 363(8¢ction 361 of the Bankruptcy Code delineates
the forms of adequate protection, which includequkc cash payments, additional liens,
replacement liens and other forms of relief. 1$.G. § 361. What constitutes adequate

protection must be decided on a case-by-case h&ssVMINBank Dallas, N.A. v. O’Connor (In

re O’Connor) 808 F.2d 1393, 1396 (10th Cir. 1987); Martin vSI(In re Martin) 761 F.2d 472

(8th Cir. 1985); In re Shaw Indus., In800 B.R. 861, 865 (Bankr. W.D. Pa. 2003). Theu$ocf

the requirement is to protect a secured creditonfdiminution in the value of its interest in the

particular collateral during the period of use.e 8ere Swedeland Dev. Group, In&6 F.3d
552, 554 (3d Cir. 1994) (“The whole purpose of addq protection for a creditor is to insure
that the creditor receives the value for which aeghined prebankruptcy.”) (internal citations
omitted).

18.  Importantly, the entitlement to, form of, and ambahadequate
protection should be based on a showing that taefisash collateral will cause the value of a
secured creditor’s collateral to decrease:

Despite its form, the entitlement to and measuradefquate

protection is always determined by the extent efahticipated or

actual decrease in the value of the secured créddollateral

during the bankruptcy case . ... Where a daf#sires to use

cash collateral, a court must determine the vatubeocreditor’'s
interest in the cash collateral and whether theatsbproposed
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use of cash collateral would impair that interast] to what extent
adequate protection is required.

In re Gallegos Research Group, Cofd®3 B.R. 577, 584 (Bankr. D. Col. 1995). Moremve

courts should take equitable considerations intm@aat in determining what constitutes

adequate protection. Seere Dynaco Corp 162 B.R. 389, 394 (Bankr. D.N.H. 1993)

(“Adequate protection will take many forms, onlyrs® of which are set forth in section 361 of
the Bankruptcy Code . . . and must be determineddapon equitable considerations arising

from the particular facts of each proceeding.”gi®w. U.S. Farmers Home Admin. (In re Stein)

19 B.R. 458, 459 (Bankr. E.D. Pa. 1982) (“The agsiin each case must be weighed in striking
a balance.”).

19. The Debtors submit that the Prepetition Securedleenare adequately
protected through (i) the Adequate Protection Li€msthe Superpriority Claims; (iii) the
payment of the Prepetition Agent’s professionasfaed expenses; and (iv) the reporting of the
Debtors’ financial information. As a result, thejuirements of sections 363(c)(2) and (e) of the
Bankruptcy Code are satisfied.

E. Interim Approval Should be Granted

20.  Bankruptcy Rule 4001(b) provides that a final heguon a motion to use
cash collateral may not be commenced earlier tifi@en (15) days after the service of such
motion. Upon request, however, the Court is emped/é conduct a preliminary expedited
hearing on the motion and authorize the use of calateral to the extent necessary to avoid
immediate and irreparable harm to a debtor’s egi@teling a final hearing.

21.  Absent authorization from the Court to use CasHaBaral on an interim
basis pending a Final Hearing, the Debtors wilimediately and irreparably harmed. As set

forth above, the Debtors’ ability to use Cash Gelial is critical to the orderly resolution of
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these chapter 11 cases. Without the immediataliigyprovided by the use of Cash Collateral,
the Debtors will simply be unable to conduct norimadiness operations, and their estates and
creditors will be immediately and irreparably hadne

F. Request for a Final Hearing

22. Pursuant to Bankruptcy Rule 4001(b)(2), the Debtespectfully request
that the Court set a date for the Final Hearinge Debtors propose that by no later that two (2)
business days following the Interim Hearing, thel serve, via first class mail, a copy of the
Interim Order and a notice of Final Hearing on plaeties listed in the notice section below.

V.

JURISDICTION

23.  This Court has jurisdiction to consider this Motiursuant to 28 U.S.C.
88 157 and 1334. This is a core proceeding putgoat8 U.S.C. § 157(b). Venue is proper
before this Court pursuant to 28 U.S.C. 8§ 14081aa9.
VI.

NOTICE

24.  The Debtors have served notice of this Motion pth@ U.S. Trustee; (ii)
the Prepetition Agent; (iii) Akin Gump Strauss Ha&eFeld (Attn: J. Michael Chambers and
Charles R. Gibbs), attorneys for certain Prepetitienders; (iv) the Debtors’ 20 largest
unsecured creditors (on a consolidated basis)(\grall applicable government agencies, to the
extent required by the Bankruptcy Rules or the Bapicy Local Rules for the Southern District
of Texas. The Debtors submit that no other ohferrhotice need be provided.

WHEREFORE, the Debtors request entry of an ordantgrg the relief requested

herein and such other and further relief as is just
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Dated: October 27, 2009
Houston, Texas
/s/ Alfredo R. Pérez

Alfredo R. Pérez (15776275)

WEIL, GOTSHAL & MANGES LLP
700 Louisiana Street, Suite 1600
Houston, Texas 77002
Telephone: (713) 546-5000
Facsimile: (713) 224-9511

Attorneys for Debtors
and Debtors in Possession
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EXHIBIT A

LIST OF DEBTORS

e Federal Tax LD, No.
Express Energy Services Operating, LP 7644
Express Energy Services (2008) LLC 3087
Express Energy Services Holding, LP 7122
Express Energy Services GP, LLC 7083
Express Energy Services CT, LP 8432
Express Energy Services Ark, LP 5287
Express Energy Services P&A, LP 8402
Express Energy Services WL, LP 2834
Express — Byrd R&S GP, LLC 7556
Express — Byrd R&S Oilfield Services, L.P. 7580
Express —- MBCC GP, LLC 0760
Express — MBCC, Ltd. 0802
Express — Mike Byrd Casing Crews GP, LLC 0852
Express — Mike Byrd Casing Crews, Ltd. 0938
Express — R&S Tong Services GP, LLC 2230
Express — R&S Tong Services, Ltd. 7465
Express — BAH Leasing GP, LLC 0510
Express — BAH Leasing, Ltd. 0708
D&D Tongs GP, LLC 6566
D&D Tongs, L.P. 6586
Express — North Trail Oilfield Services, GP, LLC 7506
Express — North Trail Oilfield Services, Ltd. 7526
Express — Ace Rat Hole Service GP, LLC 6617
Express — Ace Rat Hole Service, Ltd. 6632
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EXHIBIT B

PROPOSED INTERIM BUDGET
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