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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
IN RE: § CHAPTER 11
‘ §
EXPRESS ENERGY SERVICES § CASE NO. 09-38044
OPERATING, LP, et dl., § -
§
Debtors. § JOINTLY ADMINISTERED
§
DARRELL BREWER, g
v. § Adv. No. 09-03445
§
EXPRESS ENERGY SERVICES §
OPERATING, LP, and EXPRESS §
ENERGY SERVICES (2008) LLC, g
§

Defendants

PLAINTIFF'S FIRST AMENDED COMPLAINT

Plaintiff Darrell Brewer hereby files this First Amended Complaint and complains of
Defendants Express Energy Services Operating, LP ("Express") and Express Energy Services
(2008) LLC ("Express 2008") (to be known collectively as the "Reorganized Debtors™),' and

would respectfully show the Court as follows.

L
PARTIES
1. Plaintiff Darrell Brewer ("Brewef") is a Texas resident.
2. Defendant Express Energy Services Operating, LP ("Express") is a Texas limited

"' In accordance with the Debtors' Joint Plan of Reorganization Under Chapter 11 of the
Bankruptcy Code, dated November 3, 2009 and confirmed on December 7,2009, Defendants
Express and Express 2008 will be reorganized upon the effective date of the bankrupicy Plan.
Upon information and belief, the names of these two entities will remain the same, and Brewer
expressly pleads and seeks relief from the defendants as they now exist and as they will exist as
Reorganized Debtors upon the effective date of the Plan.
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partnership with its principal place of business in Houston, Harris Coﬁnty, Texas. It may be
served through its counsel of record. It has already appeared in and answered this suit.

3. Defendant Express Energy Services (2008) LLC ("Express 2008") is a Delaware
limited liability company that does not mairitain a regular place of business or registered agent
for service of process in Texas. It may be served through its counsel of record. It has already
appeared in and answered this suit.

II.
JURISDICTION AND VENUE

4, Brewer initially filed this suit in state district court in Harris County, Texas,
where jurisdiction was proper, because the parties all reside and/or do business in Texas,
pursuant to Chapter 37 of the Texas Civil Practice & Remedies Code, and pursuant to the terms
of the written agreement that is the basis of this action. Defendants removed this suit to this
court pursuant to 28 U.S.C. §§ 1452 and 1334, and Brewer has not contested that removal or the
jurisdiction of this court.

5. Brewer filed this suit in Harris County, Texas, pursuant to TEX. CIv. PRAC. &
REM. CODE ANN. §15.002, because all or a substantial part of the acts giving rise to the
underlying dispute took place in Harris County, Texas. Further, the contractual agreement that is
the basis of this action expressly states that Harris County, Texas, is the proper venue for any
dispute arising out of the agreement. Defendants removed this suit to this court, and Brewer has
not contested this venue.

I11. :
FACTUAL BACKGROUND

6. Plaintiff Brewer is the former President and CEO of Defendant Express and a

former member of the Board of Managers of Defendant Express 2008. In June 2008, those
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entities, along with other related entities, were sold? At the time of that transaction, Brewer and
Express entered into an Employment Agreement3 wherein Express agreed to employ Brewer as
President_ and Chief Executive Officer for three years, through June 10, 2011, with optional
yearly renewals thereafter.’ Brewer was to be paid a monthly salary together with an annual
performance bonus.” Furthermore, under the Employment Agreement, Express could terminate
Brewer only in the event of death, disability, or for cause, as defined by the Agreement.(’ In the
event Express terminated Brewer without cause, Express was obligated to pay to Brewer an
amount including his salary throughOut the rest of his three-year employment term, along with
performance bonuses, as described in the Employment Agreement’ The Employment
Agreement also contained nondisclosure and noncompetition provisions.8

7. In November 2008, the Defendants expressed their desire to terminate Brewer's
employment as President and Chief Executive Officer. Had the Defendants elected to terminate
Brewer without cause, the Defendants would have been obligated under the Employment
Agreement to pay Brewer a significant sum, based on his salary and expected bonuses. To avoid
that financial obligation, the Defendants negotiated with Brewer for a Separation and Consulting

Agreement and Release ("Separation Agreement"), which terminated and replaced the June 2008

% This merger was documented in a Transaction Agreement by and among Express
Energy Services Holding, LP, Express Energy Services Operating, LP, Express Energy Services
GP, LLC, The Sellers, The Seller Representatives, Express Energy Services (2008) LLC,
Express Merger Subsidiary 1 LLC and Express Merger Subsidiary 2 LLC dated June 8, 2008.

3 See Employment Agreement, attached as Exhibit A and incorporated fully for all
~ purposes herein, '

“ See Exhibit A, 1 2.
S See id., § 4.

8 See id., 5.

7 See id., Y 6(c).

8 See id,§7.



Employment Agreement between the parties.” The terms of the Separation Agreement provided

that Brewer would resign from his employment as an officer, but would retain his position on the.

Board

Employment Agreement, the Separation Agreement contained nondisclosure and noncompetition
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of Express 2008 and that Brewer would provide consulting services.'® Like the

provisions.§1 The noncompetition provision provides as follows:

(c) Limited Covenant Not to Compete. In consideration for the payments
owing to you hereunder and the agreement by the Company [Express] to
terminate your continuing covenants and obligations under the Employment
Agreement, during the period of time beginning on the Separation Date and
ending on the earlier of (A) June 30, 2011 or (B) the date that the Company
becomes a majority-owned subsidiary of or is controlled (whether through the
ownership of a majority of the outstanding voting equity interests in [Express],
the right to appoint a majority of the Board or otherwise) by an entity other than
Macquarie Group Limited, Wachovia Capital Partners or any of their respective
affiliates:

(i) You shall not, directly or indirectly, for yourself or others, own, manage,
operate, loan money to, control or participate in the ownership, management,
operation or control of any business, whether in corporate, proprietorship or
partnership form or otherwise, that is engaged, directly or indirectly, in the
Restricted Territory in any Restricted Business . . .

For the avoidance of doubt, the term of the resirictive covenants contained in
this Section 3(c) shall continue in effect during the period of time beginning on
the Separation Date and ending on the earlier of (A) June 30, 2011 or (B) the
date that the Company becomes a majority-owned subsidiary of or is controlled
(whether through the ownership of a majority of the outstanding voting equity
interests in the Company, the right to appoint a majority of the Board or
otherwise) by an entity other than Macquarie Group Limited, Wachovia Capital
Partners or any of their respective affiliates, without regard to whether the
Services provided by you under Section 2 hereof are terminated prior to the end of
such term."” '

herein.

? See Separation Agreement, attached as Exhibit 2 and incorporated fully for all purposes

1 See Exhibit B, page 1.
W See id., 9 3.
2 Id., § 3(c) (emphasis added).
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The Separation Agreement explicitly states—twice, in fact-—that the noncompetition obligations
contained in the Agreement expire upon one of two dates: (1) June 30, 2011, or (2) the date on
which the majérity control of Express is transferred to any entity other than the ones identified in
the Agreement. As explained more fully below, Defendants now disavow the applicability of the
- change of control provision, despite the fact that it is spelled out in the Separation Agreement
and then, just in case it was overlooked or unclear the first time it appeared in the Separation
Agreement in ?lain English, stated again.

8. In the Separation Agreement, the parties agreed to the applicable law governing
the agreement, as well as jurisdiction, and venue. However, the noncompetition provisions of

the Agreement contain a separate provision for choice of law and jurisdiction:

€. Governing Law of this Section 3; Consent to Jurisdiction. Any  dispute
regarding the reasonableness of the covenants and agreements set forth in this
Section 3, or the territorial scope or duration thereof, or the remedies available
to the Company upon any breach of such covenants and agreements, shall be
governed by and interpreted in accordance with the law of the state in which the
prohibited competing activity or disclosure occurs, and, with respect to each such
dispute, [Express] and you each hereby irrevocably consent to the exclusive
jurisdiction of the State of Texas for resolution of such dispute, and further agree
that service of process may be made upon you in any legal proceeding relating to
this Section 3 by any means allowed under the laws of such state.'?

9. This declaratory judgment action deais with the provision of the Separation
Agreement releasing Brewer from his noncompctition agreement in the event of a change in
control of his employer. That change in control provision was itself an essential and material
aspect of his agreement, so much so that it is repeated in the Separation Agreement for the
express purpose of avoidance of doubt as to its meaning and applicability. Brewer would not
have signed the Separation Agreement but for this express condition, which was specifically

negotiated by Brewer with Deferidants. It was Brewer's intent to refrain from competing with his

'* Exhibit B at 9 3(e) (emphasis added).

-5.
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then current employer; however, it was not Brewer's intent to agree to refrain from competing
with the Defendants if they were sold to other entities. That is why the change of control
provision says what it says.

IV,
THE DISPUTE AT HAND

10. On or about July 23, 2009, Brewer received a letter from a lawyer at Weil,
Gotshal & Manges LLP, appearing to be written "in response to statements that have been
attributed to you [Brewer] regarding your non-compete and non-solicit obligations to Express
Energy." Upon information and belief, the letter was referring to statements made by Brewer to
other individuals that, should the majority interests of the Defendants be sold, Brewer would be
released from his noncompétition obligations, in other words, Brewer's articulation of what the
change of control provision means. The lawyer at Weil Gotshal informed Brewer, in no
uncertain terms, that, in the event Brewer acts on his belief, "Express Energy will vigorously
enforce its rights.” In essence, Brewer was warhed not to conduct his affairs in accordance with
his stated understanding of the noncompetition provision, or else Defendants would "vigorously
enforce" their rights.

11.  In response, on or about July 28, 2009, an attorney acting for Brewer wrote back
to Weil Gotshal stating that Brewer had not violated and did not intend to violate his
noncompetition and nondisclosure obligations.

12.  The next day, Brewer followed that letter with a phone call that he placed himself
to Andrew Ancone, an executive acting on behalf of Defendants, and asked about the basis for
the letter from Weil Gotshal. Ancone told Brewer that he had been advised that Brewer was
telling people that he would be released from his noncompetition agreement upon a change of

majority control. In so many words, Brewer responded to Ancone that, according to the express
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terms of his Separation Agreement, the noncompetition provisions would terminate if a majority
interest in Defendants were sold and control over the company changed. Brewer then
specifically asked Ancone whether or not he remembered negotiating and executing a Separation
Agreement with that provision in it. Ancone responded that he was, in fact, aware of that
provision in the Separation Agreement, but that there was also a noncompetition provision in the
Transaction Agreement that did not contain such a release. ™ When Brewer asked if Defen&ants
contend that the Separation Agreement, executed much later than the Transaction Agreement,
was meaningless, Ancone responded that both the Separation Agreement and the Transaction
Agreement were valid.

13.  Defendants and their related entities have now sought this court's protection and
authorization of their proposed bankruptcy and restructuring. As a result of the restructuring, the
owhership of a majority interest of the Reorganized Debtors will change, and Brewer seeks this
court's declaration now that, upon the imminent change of majority control of the Reorganized
Debtors, Brewer is free to compete, as the Separation Agreement states plainly on its face not
once but twice, and which Defendants contend is not the case.

V.
PETITION FOR DECLARATORY RELIEK

14.  Brewer incorporates herein the paragraphs set forth above.

15. There is, on these facts, a live case or controversy over whether the language of
the Separation Agreement has any bearing on Brewer's ability to compete with Defendants upon
the effective date of the Plan and the change of control of the Reorganized Debtors. Brewer
comes to this court now to seek a declaratory judgment that he is free, conirary to Defendants'

stated position, to engage in competition upon the impending change of control of the

14 Brewer is not a signatory in his individual capacity to the Transaction Agreement.

-7 -
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Reorgé,nized Debtors.

16.  Pursuant to Chapter 37 of the Texas Civil Practice & Remedies Code, Rule 57 of

the Federal Rules of Civil Procedure, and 28 U.S.C. § 2201, Brewer secks a declaratory

judgment regarding the rights and obligations owed by Brewer and the Defendants under the
Separation Agreement. The parties have a present, fundamental disagreement over whether or
not Section 3(c) of the Separation Agreement, which releases Brewer from his noncompetition
agreement in fhe event of a change of majority control of the Defendants, is the governing
provision. Specifically, Brewer requests that this Court find that the language contained in the
limited covenant not to compete for which Brewer negotiated as part of his Separation
Agreement reflects the intent of the parties to release Brewer from his noncompetition
obligations upon a transfer of majority control of the Defendants.

17.  Additionally, and strictly in the alternative and without waiving the foregoing,
Brewer asserts that_the noncompetition provision contained in the Separation Agreement is
unreasonable and unenforceable as to time, geographic area, and scope of activity to be
restrained. Brewer requests that the court, should it find that the noncompetition provisions of
the Separation Agreement do not expire upon a change of control of the Defendant companies
occurring on the effective date of the Plan, reform the provisions to a time, geographic area, and
scope of activity that are reasonable under the governing law, and, furthermore, to find that the
noncompetition provision as it applies to activities in the state of Louisiana is void on its face
and unenforceable under Louisiana law as to the stated length of time the covenant purportedly
lasts. |

18. In addition, Brewer is entitled to recover his reasonable and necessary attorneys'

fees incurred in prosecuting this declaratory judgment action,
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VI.
PRAYER

WHEREFORE, premises considered, Brewer respectfully requests that Defendants be
cited to appear and answer, that this court declare the parties' rights and afford Brewer relief
from uncertainty with respect to his rights under the Separation Agreement, give effect to the
intentions of the parties to the Separation Agreement as expressed in that Agreement, award
Brewer all reasonable and necessary attorney fees and costs of court, and grant Brewer receive
any and all further relief, at law or in equity, to which he is entitled.

| Respectfully submitted,
BRACEWELL & GIULIANI LLP
By: /s/ Phillip D. Sharp
Phillip D. Sharp
Attorney-in-Charge

State Bar No. 18118680
Southern District No. 13588

711 Louisiana St., Ste. 2300
Houston, Texas 77002
Telephone: (713) 223-2300
Telecopy: (713)221-1212

ATTORNEYS FOR PLAINTIFF
DARRELL BREWER

OF COUNSEL:

Julia K. Wells

State Bar No. 24032321
Southern District No, 30495
BRACEWELL & GIULIANI LLP
711 Louisiana St., Ste. 2300
Houston, Texas 77002
Telephone: (713) 223-2300
Telecopy: (713)221-1212



Case 09-38044 Document 202 Filed in TXSB on 12/16/09 Page 10 of 37

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above and foregoing instrument has
been served on the foregoing by electronic mail or by regular U. S. First Class Mail on this 16th
day of December 2009.

John B. Strasburger

WEIL GOTSHAL & MANGES LLP
700 Louisiana, Suite 1600
Houston, TX 77002

By: /s/ Phillip D. Sharp
Phillip D. Sharp
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